
 

   

 

IN THE CIRCUIT COURT OF THE 12TH 
JUDICIAL CIRCUIT, IN AND FOR 
SARASOTA COUNTY, FLORIDA 

CIVIL DIVISION 

CASE NO. __________________ 

TERRY PURDY, individually and on behalf of 
I.P., his child, THOMAS TROMBLY and 
CARLA TROMBLY, individually and on behalf 
of E.S.T., their child, CAROL DONAHUE 
MOORE and PATRICK K. MOORE, 
individually and on behalf of M.C.C., their child, 
MELISSA HOWARD and IAN HOWARD, 
individually and on behalf of C.H., their child, 
MELVIN BENSON, individually and on behalf 
of R.B., and C.B., his children, DANIEL 
DELZER and ANN DELZER, individually and 
on behalf of M.D., their child, JEREMY 
HUTCHINSON and KATHLEEN 
HUTCHINSON, individually and on behalf of 
J.H. and K.H., their children, PAUL BENVIE 
and AMY BENVIE, individually and on behalf 
of  E.V.B. and L.F.B., their children, J.S. 
DELISLE, individually and on behalf of M.D., 
his child, BRYAN THOMAS and KELLY 
THOMAS, individually and on behalf of M.R.T. 
and M.O.T., their children, GLORY TRAUB, 
individually and on behalf of J.T., her child, 
STEVEN REETER and MARY LYNN 
REETER, individually and on behalf of F.R., 
their child, JOSE ALVA and VERONICA 
ALVA, individually and on behalf of G.A., V.A. 
and A.A., their children, KRISTEN GENTILE 
and BRAD MAYBERRY, individually and on 
behalf of J.G. and S.G., their children, ANDRIA 
FRY, individually and on behalf of R.F., and 
J.F., her children, CIERRA EVANCHO, 
individually and on behalf of J.E., E.E., and 
L.E., her children, JILL VANDERPOL, 
individually and on behalf of L.V. and E.V., her 
children, TARA BERADI and VINCENT 
BERADI, individually and on behalf of K.B., 
their child, ADAM M. AKROYD, individually 
and on behalf of L.A., his child, TERESA 
KIMRELL, individually and on behalf of L.A. 
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her child, KEVIN MUNDACA, and VICTORIA 
MUNDACA, individually and on behalf of J.M. 
and L.M., their children, EDMOND PRENDI, 
individually and on behalf of P.P., and H.P., his 
children, ALSINA E. DEDA, individually and 
on behalf of P.P. and H.P., her children, JOHN 
HECK and REGINA HECK, individually and on 
behalf of J.V.H., their child, JENNIFER 
DURYEA and GLENN DURYEA, individually 
and on behalf of J.R., their child, WILLIAM 
HOWARD, individually and on behalf of C.H. 
and K.H., his child, MARY HOWARD, 
individually and on behalf of C.H., and K.H., her 
children, ROCHELLE JOSLIN, individually and 
on behalf of S.J., her child, MIKE GIEGER and 
JULIE GIEGER, individually and on behalf of  
M.G., their child, KRISTIN CARDONA and 
DANIEL CARDONA, individually and on 
behalf of O.C., their child, KIMBERLY 
DUPLISSEY, individually and on behalf of 
A.D., her child, PAULA ANTISTA and JARED 
ANTISTA, individually and on behalf of 
W.B.A., C.G.A., W.W.A., and C.E.A., their 
children, LISA K. HEALY and JOHN K. 
HEALY, individually and on behalf of D.H., 
their child, W. JOHN GRASMEIER and 
MARIE GRASMEIER, individually and on 
behalf of A.G., their child, 
 
 Plaintiffs, 
 
vs. 
 
DIOCESE OF VENICE IN FLORIDA, INC., 
 
 Defendant. 
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MOTION FOR TEMPORARY INJUNCTION AND/OR PRELIMINARY INJUNCTION 

 
Plaintiffs move, pursuant to Florida Rule of Civil Procedure 1.610, for a temporary 

injunction without written or oral notice to the Diocese of Venice in Florida, Inc., and/or, in the 

alternative, a preliminary injunction, against the Diocese’s adoption of a policy requiring 

students to wear face masks or coverings in all of its schools.  
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INTRODUCTION 

Plaintiffs request that the Court issue a temporary injunction without written or oral 

notice to the Diocese, and/or, in the alternative, a preliminary injunction because (1) the 

Diocese’s mask mandate violates the Parents’ Bill of Rights because it violates the Plaintiffs’ 

rights to make healthcare decisions for their children; and (2) it breaches the contractual 

relationship between Plaintiffs and the Diocese and the implied covenant of good faith and fair 

dealing in that relationship. 

ARGUMENT 

A. Standard of Review 

In order to obtain a temporary injunction, the party seeking the injunction must establish 

that: (1) irreparable injury will result if the injunction is not granted; (2) there is no adequate 

remedy at law; (3) the party has a clear legal right to the requested relief; and (4) the public 

interest will be served by the temporary injunction.”  Provident Mgmt., v. City of Treasure 

Island, 796 So. 2d 481, 485 n.9 (Fla. 2001).  

In addition, under Rule 1.610(a)(1), “[a] temporary injunction may be granted without 

written or oral notice to the adverse party only if: (A) it appears from the specific facts shown by 

affidavit or verified pleading that immediate and irreparable injury, loss, or damage will result to 

the movant before the adverse party can be heard in opposition; and (B) the movant’s attorney 

certifies in writing any efforts that have been made to give notice and the reasons why notice 

should not be required.  

B. The Court Should Issue a Temporary Injunction (Rule 1.610(a)) 

The Court should issue a temporary injunction under Rule 1.610(a) because Plaintiffs 

will suffer irreparable injury, loss, or damage, and the undersigned provided notice to the 

Diocese’s counsel before initiating this lawsuit and filing this Motion. 
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1. Plaintiffs Will Suffer Irreparable Injury 

As a result of the Diocese’s mandate, Plaintiffs will continue to suffer irreparable injury.  

First, the violation of statutory rights constitutes irreparable injury.  See Shaeffer v. City of 

Lancaster, 754 A.2d 719, 723 (Pa. Cmmw. Ct. 2000) (“Statutory violations are sufficiently 

injurious to constitute irreparable harm.”).  “Allegations of statutory violations implicate a 

different calculus because such violations inherently offend the public interest.  The need to 

demonstrate irreparable harm, a condition precedent to the grant of injunctive relief in civil 

litigation, is not a prerequisite where a plaintiff attempts to enforce a statute.”  Long Term Care 

Pharmacy Alliance v. Ferguson, Civil Action No. 03-CV-10577-JLT, at *1 (D. Mass. Apr. 1, 

2003); United States v. Richlyn Labs., Inc., 827 F. Supp. 1145, 1150 (E.D. Pa. 1992) (“The 

passage of the Food, Drug and Cosmetic Act is, in a sense, an implied finding that violations will 

harm the public and ought to be restrained if necessary.”); see also Time Warner Cable of New 

York City v. Freedom Electronics, Inc., 897 F. Supp. 1454, 1460 (S.D. Fla. 1995) (“[S]everal 

federal courts have held that absence of justification for violation of clear statutory rights 

virtually eliminates the necessity of showing irreparable harm.”).”  San Juan Cable LLC v. 

Telecommunications Regulatory Board, 598 F. Supp. 2d 233, 235 (D.P.R. 2009) 

Here, the Parents’ Bill of Rights states “it is a fundamental right of parents to direct the 

upbringing, education, and care of their minor children.”  § 1014.02(1), Fla. Stat.  It states “[a]ll 

parental rights are reserved to the parent of a minor child in this state without obstruction or 

interference from the state, any of its political subdivisions, any other governmental entity, or 

any other institution.”  § 1014.04(1), Fla. Stat. (emphasis added).  These “rights of a parent of a 

minor child” include “[t]he right to direct the education and care of his or her minor child” and 

“[t]he right to make health care decisions for his or her minor child, unless otherwise prohibited 

by law.”  § 1014.04(1)(a), (e), Fla. Stat.   
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The Diocese’s mandate prevents the Plaintiffs from directing the care, education, and 

upbringing of their children and making healthcare decisions for them in violation of sections 

1014.02(1) and 1014.04(1).  The United States Food and Drug Administration, in its Emergency 

Use Authorization for surgical masks, defined a “surgical mask” as “a mask that covers the 

user’s nose and mouth and provides a physical barrier to fluids and particulate materials,” noting 

it is “regulated by [the] FDA as [a] Class II device[] under 21 CFR 878.4040 – Surgical apparel.”  

See Exhibit A (8/5/2020 EUA Letter).  The latter statute identifies “surgical apparel” as “devices 

that are intended to be worn by operating room personnel during surgical procedures to protect 

both the surgical patient and the operating room personnel from transfer of microorganisms, 

body fluids, and particulate material.  Examples include surgical caps, hoods, masks, gowns, 

operating room shoes and shoe covers, and isolation masks and gowns.”  21 CFR 878.4040(a).   

Requiring a child to wear a mask is unquestionably a health care decision and one that 

concerns the care of the child: it is purportedly a tool to capture respiratory droplets in order to 

curb the spread of a virus.  This is a form of medical intervention and treatment that should be 

decided by the child’s parents, not a school or school official with absolutely no training or 

expertise in the medical field.     

Second, wearing a mask harms these children.  See Complaint ¶¶ 150-58.  The Complaint 

alleges it restricts the breathing of all of Plaintiffs’ children: wearing masks makes it difficult for 

them to breathe because it restricts their oxygen levels and increases their carbon dioxide levels.  

These problems have caused them to be afraid, suffer anxiety and stress, and experience light-

headedness, high blood pressure, trouble concentrating, and headaches.  For some of the 

Plaintiffs’ children, masks irritate their skin, cause acne, and lead to other skin problems.  One of 

the children has had to be prescribed a steroid cream and antibiotics to address these issues. 
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For most of the Plaintiffs’ children, masks are a distraction: they prevent them from 

listening to teachers’ instructions and directions, inhibit social interaction, and they are not heard 

clearly when they speak.  These children feel disconnected from their friends, teachers, and other 

staff members.  The grades of many of these children have also been negatively impacted. 

Some of these children have speech and hearing issues independent of the negative 

effects of wearing masks and have inherent difficulties communicating without masks.  Being 

coerced to wear masks exacerbates these problems for them. 

Some of the Plaintiffs have had to withdraw their children from classes and either home 

school them or enroll them elsewhere because of the Diocese’s mandate. 

Plaintiffs have repeatedly communicated their concerns and these issues to the Diocese, 

but the Diocese has refused to end its mandate.   

Plaintiffs have, therefore, satisfied the requirement of irreparable injury under Rule 

1.610(a)(1)(A). 

2. The Undersigned Counsel Provided Notice to the Diocese 

The undersigned provided notice to the Diocese’s counsel about this lawsuit and motion 

before this action was filed.  First, on September 14, 2021, the undersigned sent the Diocese’s 

counsel an email advising the Diocese that this lawsuit was going to be filed (and attaching the 

Complaint and this Motion), and that Plaintiffs would be seeking a temporary injunction.  The 

undersigned explained he would provide the case style and case number to the Diocese’s counsel 

once the lawsuit was accepted in the electronic filing system and invited counsel to submit an 

opposition to this Motion.  Second, the undersigned sent a letter to the Diocese over a month ago, 

on August 11, 2021, on behalf of the Plaintiffs, advising the Diocese of the Plaintiffs’ position 

that the mandate was illegal, and that the Plaintiffs planned to file a lawsuit in the short term.  

Thus, no further notice is required.  Plaintiffs have satisfied Rule 1.610(a)(1)(B). 
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C. The Court Should Otherwise Issue an Injunction 

1. Plaintiffs Have a Clear Legal Right to the Requested Relief. 

a. The Diocese’s Mask Mandate Violates the Parents’ Bill of Rights. 

As demonstrated in the Complaint and above, the Diocese’s mandate prevents the 

Plaintiffs from directing the care, education, and upbringing of their children and making 

healthcare decisions for them in violation of sections 1014.02(1) and 1014.04(1), Florida States.  

Thus, the mandate violates this law, and Plaintiffs have a clear legal right to the relief requested.   

b. The Diocese Breached Its Contract with Plaintiffs and the Implied 
Covenant of Good Faith and Fair Dealing in that Contract. 

Plaintiffs and the Diocese have a contractual relationship whereby the Plaintiffs paid 

tuition to the Diocese, and, in exchange, the Plaintiffs’ children would receive various 

educational services from the Diocese.  That contract included an implied provision that the 

parties act in accordance with principles of good faith and fair dealing.  This relationship did not 

include any requirement that children wear masks in the Diocese’s schools. 

The Diocese breached this contract by unilaterally changing the terms and conditions that 

governed the parties’ contractual relationship: it imposed a mask mandate for all students at all 

of its schools.  The Plaintiffs never agreed to a mask mandate when they enrolled their children 

in these schools and paid tuition.  The Diocese breached the implied covenant of good faith and 

fair dealing because it imposed the mandate in an arbitrary fashion and waited until after the 

Plaintiffs made tuition payments to announce it.   

2. Plaintiffs Have No Adequate Legal Remedy. 

“[A] plaintiff is relieved of the normal burden of establishing irreparable harm and lack 

of an adequate remedy at law when a statutory violation is alleged.”  Invest II v. Fairfield, 2011 
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Ct. Sup. 17292, 17293 (Conn. Super. Ct. 2011).  Here, because the Diocese’s mandate violates 

the Parents’ Bill of Rights, Plaintiffs need not show they lack an adequate remedy.   

Even if they were required to make that showing, they have no such remedy.  The 

Parents’ Bill of Rights does not provide for statutory damages.  Plaintiffs’ only recourse would 

be to continue with this lawsuit and be forced to wait some undefined period of time (and hope) 

for the Diocese to rescind its mask mandate.  The mandate could remain in place for the 

foreseeable future, including the entire 2021-2022 school year.  In that scenario, by the time the 

Court conducts a hearing on the merits, Plaintiffs’ children will have had to complete the school 

year under the Diocese’s mandate.  Thus, a preliminary injunction is necessary in order to 

provide Plaintiffs with a complete remedy, preserve the status quo, and prevent the Diocese’s 

conduct from irreparably harming them.   

3. The Public Interest Favors Enjoining the Diocese’s Mandate. 

The public interest will be advanced, not harmed, by granting the requested injunctive 

relief.  First, protecting children serves the public interest.  See Heartland Academy Cmty. 

Church v. Waddle, 335 F.3d 684, 690 (8th Cir. 2003) (holding there is “significant public 

interest in protecting . . . children”); Reed v. Long, 420 F. Supp. 3d 1365, 1379 (M.D. Ga. 2019); 

(holding children’s safety is in the public interest); D.R. v. Mich. Dep’t of Educ., No. 16-13694, 

at *12 (E.D. Mich. Nov. 2, 2017) (“It is clear that ‘[t]he maintenance of appropriate education 

services to disabled children is in the public interest . . . .’”); Newark Pre-School Council, Inc. v. 

U.S. Dep’t of Health & Human Servs., 201 F. Supp. 3d 72, 81 (D.D.C. 2016) (holding a program 

that provides “comprehensive educational, health, nutritional, and social services 

to children from low-income families[] reflects th[e] public interest”); R.F. v. Delano Union Sch. 

Dist., 224 F. Supp. 3d 979, 991 (E.D. Cal. 2016) (acknowledging “the public’s interest in seeing 
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that disabled children are educated”).  The Complaint demonstrates many ways in which the use 

of face masks have harmed and will continue to harm Plaintiffs’ children.  See Complaint ¶¶ 

149-57.   

Second, “[p]rotection of every citizen’s constitutional and statutory rights is fundamental 

to protecting the public interest.”  Oglala Sioux Tribe v. Fleming, CIV. 13-5020-JLV, at *8-9 

(D.S.D. Feb. 9, 2017).  As demonstrated above, the Diocese’s mandate violates Plaintiffs’ rights 

under the Parents’ Bill of Rights.   

The Diocese may contend that Florida remains in a pandemic involving COVID-19; that 

mitigation of the impact of COVID-19 depends, in part, on the use of face masks or coverings in 

school; and measures to control the spread of COVID-19 outweigh Plaintiffs’ interest in not 

having their children wear masks.  This is inaccurate for several reasons.  First, the CDC 

published a large-scale study just over three months ago demonstrating that the use of masks in 

schools showed no “statistically significant benefit” in preventing COVID-19 transmission.  See 

Complaint ¶ 1.  Second, an extensive study of KN95 masks directed by the Massachusetts state 

government in April 2020 demonstrated the efficacy of those masks (which supposedly offer 

95% protection from particulate matter) was, at times, less than half the advertised level of 

protection.  See id. ¶ 2.  Third, the imposition of mask mandates in four of the six counties in 

which the Plaintiffs in this case reside made no difference in preventing or facilitating the spread 

of COVID-19.  See id. ¶ 4.  Fourth, the virus has had virtually no impact on children in Florida.  

See id. ¶¶ 127-29.  Fifth, numerous studies have concluded masks do not curb the spread of 

COVID-19.  See id. ¶¶ 137-44.  Sixth, of the states with the most deaths per million, the top four 

states (New Jersey, New York, Massachusetts, and Rhode Island), and nine of the top 10, either 

enacted a state-wide mask mandate or had large portions of their jurisdictions under municipal or 
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local mask mandates.  See id. ¶ 146.  Thus, Plaintiffs’ interest in not having their children wear 

masks is not outweighed by any need to use masks to control the spread of COVID-19. 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that the Court (A) grant this 

Motion, (B) issue a temporary injunction prohibiting the Diocese from enforcing its mask 

mandate, and (C) grant any other relief deemed necessary. 

PLAINTIFFS, 
 

By Their Attorneys, 
 

FOJO LAW, P.L.L.C. 
 
 
 
Dated:  September 14, 2021    /s/Robert M. Fojo   

Robert M. Fojo (Fla. Bar. No. 16007) 
264 South River Road, Suite 464 
Bedford, NH 03110 
(603) 473-4694 
rfojo@fojolaw.com  
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EXHIBIT A 



 

   
 

August 5, 2020 
 
 
 
To: Manufacturers of Surgical Masks; 

Health Care Personnel;  
Hospital Purchasing Departments;  
Authorized Distributors and Authorized Importers; and 
Any Other Stakeholders 

 
 
The U.S. Food and Drug Administration (FDA) is issuing this Emergency Use Authorization 
(EUA) in response to concerns relating to the insufficient supply and availability of disposable, 
single-use surgical masks1,2 (hereafter also referred to as “surgical masks”) for use in healthcare 
settings by health care personnel (HCP)3 as personal protective equipment (PPE)4 to provide a 
physical barrier to fluids and particulate materials to prevent HCP exposure to respiratory 
droplets and large particles during surgical mask shortages resulting from the Coronavirus 
Disease 2019 (COVID-19) pandemic, pursuant to section 564 of the Federal, Food, Drug, and 
Cosmetic Act (the Act) (21 U.S.C. 360bbb-3). 
 
On February 4, 2020, pursuant to Section 564(b)(1)(C) of the Act, the Secretary of the 
Department of Health and Human Services (HHS) determined that there is a public health 
emergency that has a significant potential to affect national security or the health and security of 
United States citizens living abroad, and that involves the virus that causes COVID-19.5  

                                                            
1 A surgical mask is a mask that covers the user’s nose and mouth and provides a physical barrier to fluids and 
particulate materials. Surgical masks are generally regulated by FDA as Class II devices under 21 CFR 878.4040 – 
Surgical apparel. 
2 FDA-cleared surgical face masks, non-surgical face masks, surgical masks with antimicrobial/antiviral agent, and 
all particulate filtering facepiece respirators are not within the scope of this authorization. 
3 For the purposes of this EUA, HCP refers to all paid and unpaid persons serving in healthcare settings who have 
the potential for direct or indirect exposure to patients or infectious materials, including body substances (e.g., 
blood, tissue, and specific body fluids); contaminated medical supplies, devices, and equipment; contaminated 
environmental surfaces; or contaminated air. These HCP include, but are not limited to, emergency medical service 
personnel, nurses, nursing assistants, physicians, technicians, therapists, phlebotomists, pharmacists, dentists and 
dental hygienists, students and trainees, contractual staff not employed by the healthcare facility, and persons not 
directly involved in patient care, but who could be exposed to infectious agents that can be transmitted in the 
healthcare setting (e.g., clerical, dietary, environmental services, laundry, security, engineering and facilities 
management, administrative, billing, and volunteer personnel). 
4 Surgical masks may be effective in blocking splashes and large particle droplets. While surgical masks are not 
protective against smaller airborne particulates as described in Section II, they are considered PPE because they are 
intended to be used to protect HCP from infectious disease hazards.  Surgical masks are different from non-surgical 
face masks, which are only used as source control by the general public and are not considered PPE.  
5 U.S. Department of Health and Human Services, Determination of a Public Health Emergency and Declaration that 
Circumstances Exist Justifying Authorizations Pursuant to Section 564(b) of the Federal Food, Drug, and Cosmetic 
Act, 21 U.S.C. § 360bbb-3. 85 FR 7316 (February 7, 2020).  
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Pursuant to Section 564 of the Act, and on the basis of such determination, the Secretary of HHS 
then declared on March 24, 2020, that circumstances exist justifying the authorization of 
emergency use of medical devices, including alternative products used as medical devices, due to 
shortages during the COVID-19 pandemic, subject to the terms of any authorization issued under 
that section.6 
 
As discussed further below, I have concluded that a surgical mask meeting the criteria set forth 
in Section II meets the criteria for issuance of an EUA under Section 564(c) of the Act. 
 
Having concluded that the criteria for issuance of this authorization under Section 564(c) of the 
Act are met, I am authorizing the emergency use of surgical masks that meet the criteria set forth 
in Section II pursuant to the Conditions of Authorization (Section IV) of this letter (referred to in 
this letter as “authorized surgical masks”). Authorized surgical masks will be added to this letter 
of authorization in Appendix A, as described in the Scope of Authorization (Section II).  

 
I. Criteria for Issuance of Authorization 

 
I have concluded that the emergency use of authorized surgical masks as described in the Scope 
of Authorization (Section II) of this letter for use in healthcare settings by HCP as PPE during 
the COVID-19 pandemic meets the criteria for issuance of an authorization under Section 564(c) 
of the Act, because I have concluded that: 
 

1. SARS-CoV-2, the virus that causes COVID-19, can cause a serious or life-threatening 
disease or condition, including severe respiratory illness, to humans infected by this 
virus; 

 
2. Based on the totality of scientific evidence available to FDA, it is reasonable to believe 

that the authorized surgical masks may be effective for use in healthcare settings by 
HCPs as PPE to provide a physical barrier to fluids and particulate materials to prevent 
HCP exposure to respiratory droplets and large particles during surgical mask shortages 
resulting from the COVID-19 pandemic, and that the known and potential benefits of the 
authorized surgical masks, when used consistent with the scope of this authorization 
(Section II), outweigh the known and potential risks of such product; and 

 
3. There is no adequate, approved, and available alternative to the emergency use of these 

authorized surgical masks for use in healthcare settings by HCP to prevent HCP exposure 
to respiratory droplets and large particles during surgical mask shortages resulting from 
the COVID-19 pandemic.7,8 

                                                            
6 U.S. Department of Health and Human Services, Declaration that Circumstances Exist Justifying Authorizations 
Pursuant to Section 564(b) of the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 360bbb-3, 85 FR 17335 
(March 27, 2020). 
7 No other criteria of issuance have been prescribed by regulation under Section 564(c)(4) of the Act. 
8 There are not sufficient quantities of surgical masks to meet the needs of the U.S. healthcare system.  These articles 
of PPE are an integral part of patient care during the COVID-19 pandemic. Providing authorization for the 
introduction into interstate commerce of surgical masks by manufacturers, including those that do not customarily 
engage in the manufacture of medical devices, helps meet the needs of the healthcare system. Providing HCP who 
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II. Scope of Authorization 
 
I have concluded, pursuant to Section 564(d)(1) of the Act, that the scope of this authorization is 
limited to the use of the authorized surgical masks, for use in healthcare settings by HCP as PPE 
to provide a physical barrier to fluids and particulate materials to prevent HCP exposure to 
respiratory droplets and large particles during surgical mask shortages resulting from the 
COVID-19 pandemic.  
 
Surgical masks are not intended to replace the need for FDA-cleared surgical masks or FDA-
cleared or authorized respirators. Surgical masks may be effective in blocking splashes and 
large-particle droplets; however, because of the loose fit between the surface of the surgical 
mask and the user’s face, leakage can occur around the edge of the mask when the user inhales. 
Therefore, a surgical mask may not provide the user with a reliable level of protection from 
inhaling smaller airborne particles and is not considered respiratory protection. For this reason, 
surgical masks are not recommended for use in aerosol generating procedures and any clinical 
conditions where there is significant risk of infection through inhalation exposure. In such 
clinical conditions, a filtering facepiece respirator (such as an N95 respirator) with a tight fit is 
recommended to provide a more reliable level of respiratory protection against pathogenic 
biologic airborne particulates.  
 
Authorized Surgical Masks  
 
Surgical masks that have been designed, evaluated, and validated consistent with the following 
performance criteria and that are not excluded, are authorized for the above-described intended 
use. The following surgical masks are excluded from the scope and are not authorized under this 
EUA: (1) surgical masks that are FDA-cleared; (2) surgical masks that are manufactured in 
China; and (3) surgical masks that include drugs, biologics, nanoparticles, or 
antimicrobial/antiviral agents. A surgical mask that is not excluded is authorized if it meets the 
following performance criteria: 
 

• Fluid resistance requirements (liquid barrier performance) consistent with ASTM 
F1862: Standard Test Method for Resistance of Medical Face Masks to 
Penetration by Synthetic Blood (Horizontal Projection of Fixed Volume at a 
Known Velocity); 9  

• Flammability performance consistent with the definition of either a Class 1 or 
Class 2 textile in 16 CFR Part 1610;  

                                                            
are on the forefront of the COVID-19 response with sufficient PPE is necessary in order to reduce the risk of illness 
in HCP and increase their availability to provide care to affected patients or those suspected of having COVID-19. 
9 For the current edition of the FDA-recognized standard(s) referenced in this document, see the FDA Recognized 
Consensus Standards Database, available at 
https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfStandards/search.cfm. For more information regarding use of 
consensus standards in regulatory submissions, refer to FDA guidance titled “Appropriate Use of Voluntary 
Consensus Standards in Premarket Submissions for Medical Devices,” available at https://www.fda.gov/regulatory-
information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-
submissions-medical-devices.   

https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/appropriate-use-voluntary-consensus-standards-premarket-submissions-medical-devices
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• Particulate filtration efficiency requirements consistent with ASTM F2100: Standard 
Specification for Performance of Materials Used in Medical Face Masks; 

• Air flow resistance (i.e., breathability) requirements with an acceptance criterion of 
<6 mm H2O/cm2 for differential pressure (delta P) testing consistent with ASTM 
F2100: Standard Specification for Performance of Materials Used in Medical Face 
Masks for those masks composed of 4 or more layers; and   

• The materials of manufacture are either (1) non-cytotoxic, non-irritating and non-
sensitizing consistent with the recommendations in FDA’s guidance, “Use of 
International Standard ISO 10993-1, ‘Biological evaluation of medical devices - Part 
1: Evaluation and testing within a risk management process’”10 or (2) conform to the 
following biocompatibility standards: 

• ISO 10993-1: Biological evaluation of medical devices - Part 1: Evaluation 
and testing within a risk management process  

• ISO 10993-5: Biological evaluation of medical devices - Part 5: Tests for in 
vitro cytotoxicity    

• ISO 10993-10: Biological evaluation of medical devices - Part 10: Tests for 
irritation and skin sensitization. 

 
To be added to Appendix A as an authorized surgical mask under this EUA, the surgical mask 
must not be excluded and manufacturers must provide test reports that demonstrate that the 
surgical mask meets the performance criteria above. Manufacturers may request the inclusion 
of any surgical mask model in Appendix A by submitting a request to FDA with the subject 
line “Surgical Masks EUA” to CDRH-nondiagnosticEUA-templates@fda.hhs.gov and 
include the following information, which will allow FDA to confirm that the surgical mask 
meets the criteria and provide other relevant information: 
 

• Manufacturer contact information, name and address of business, email address, 
contact information for a U.S. agent (if any), in addition to general information about 
the device such as the proprietary or brand name, model number (if any); 

 
• A copy of the product labeling; 
 
• An estimate of the number of surgical masks you are planning to market and 

distribute during the public health emergency; 
 
• A summary of the evidence demonstrating that the surgical mask meets the above 

criteria, including test reports; and 
 
• A list of authorized distributor(s) and/or authorized importer(s),11 including 

contact information (name, address, contact person, phone number, and email). 
 

                                                            
10 https://www.fda.gov/regulatory-information/search-fda-guidance-documents/use-international-standard-iso-
10993-1-biological-evaluation-medical-devices-part-1-evaluation-and.  
11 “Authorized Distributor(s)” and “Authorized Importer(s)” are identified by the manufacturer in an EUA 
submission as an entity allowed to import and/or distribute the device. If the entity distributing the device is also the 
entity importing the device, the manufacturer should so indicate on the list provided to FDA. 

mailto:CDRH-nondiagnosticEUA-templates@fda.hhs.gov
mailto:CDRH-nondiagnosticEUA-templates@fda.hhs.gov
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/use-international-standard-iso-10993-1-biological-evaluation-medical-devices-part-1-evaluation-and
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/use-international-standard-iso-10993-1-biological-evaluation-medical-devices-part-1-evaluation-and
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/use-international-standard-iso-10993-1-biological-evaluation-medical-devices-part-1-evaluation-and
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/use-international-standard-iso-10993-1-biological-evaluation-medical-devices-part-1-evaluation-and
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The labeling of the authorized surgical masks must: 
 

• Describe the product as a disposable, single-use surgical mask. The labeling must 
include a list of the body contacting materials (which does not include any drugs, 
biologics, nanoparticles, or antimicrobial/antiviral agents); 

 
• State that the product is not intended to replace the need for FDA-cleared surgical 

masks or FDA-cleared or authorized respirators; 
 
• State that surgical masks are not intended to provide protection against pathogenic 

biological airborne particulates and are not recommended for use in aerosol 
generating procedures and any clinical conditions where there is significant risk of 
infection through inhalation exposure; and 

 
• Not include statements that would misrepresent the product or create an undue risk in 

light of the public health emergency. For example, the labeling must not include any 
express or implied claims for: (1) reuse, (2) antimicrobial or antiviral protection or 
related uses, (3) infection prevention, infection reduction, or related uses, or (4) viral 
filtration efficiency.  

 
Authorized products must be accompanied by the above required labeling, and in addition, the 
authorized products must be accompanied by the following information pertaining to the 
emergency use, which are authorized to be made available to HCPs: 

• Fact Sheet for Healthcare Personnel: Emergency Use of Authorized Disposable, Single-
Use Surgical Masks During the COVID-19 Pandemic 

 
The manufacturer’s labeling (which must meet the labeling requirements specified above ) and 
the fact sheet, are referred to as “authorized labeling.”  
 
FDA may remove an authorized surgical mask from Appendix A of this EUA if FDA has reason 
to believe that the product no longer meets the Scope of Authorization (Section II) or any of the 
Conditions of Authorization (Section IV). FDA will provide the manufacturer 24 hours advance 
notice of such removal and may work with the manufacturer to resolve the issue(s) that led to 
removal of the device(s) from Appendix A. Products that are removed from Appendix A will 
appear on a list maintained on FDA’s website. 
 
I have concluded, pursuant to Section 564(d)(2) of the Act, that it is reasonable to believe that 
the known and potential benefits of authorized surgical masks as described within this section 
(the Scope of Authorization, Section II), outweigh the known and potential risks of such 
products.  
 
I have concluded, pursuant to Section 564(d)(3) of the Act, based on the totality of scientific 
evidence available to FDA, that it is reasonable to believe that authorized surgical masks may be 
effective as described within this section (the Scope of Authorization, Section II), pursuant to 
Section 564(c)(2)(A) of the Act.   
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FDA has reviewed the scientific information available to FDA, including the information 
supporting the conclusions described in Section I above, and concludes that authorized surgical 
masks (as described in the Scope of Authorization, Section II), meet the criteria set forth in 
Section 564(c) of the Act concerning safety and potential effectiveness.  
 
The emergency use of authorized surgical masks must be consistent with, and may not exceed, 
the terms of this letter, including the Scope of Authorization (Section II) and the Conditions of 
Authorization (Section IV).  Subject to the terms of this EUA and under the circumstances set 
forth in the Secretary of HHS’s determination under Section 564(b)(1)(C) described above and 
the Secretary of HHS’s corresponding declaration under Section 564(b)(1), surgical masks that 
are determined to meet the criteria set forth in this section (Section II) are authorized under the 
terms and conditions of this EUA.  
 
III. Waiver of Certain FDA Requirements 
  
I am waiving applicable current good manufacturing practice requirements, including the quality 
system requirements under 21 CFR Part 820 with respect to the design, manufacture, packaging, 
labeling, storage, and distribution of the authorized surgical masks that are used in accordance 
with this EUA.  
 
IV. Conditions of Authorization 
 
Pursuant to Section 564(e) of the Act, I am establishing the following conditions to this 
authorization: 
 
Manufacturers of Authorized Products 

 
A. Manufacturers will make authorized products available with the authorized labeling 

(including the labeling requirements described in Section II). Manufacturers must 
make available all labeling in English, to each end user facility (e.g., each hospital) 
that receives the authorized products, and may include the authorized labeling with 
each individual authorized product.  

 
B. Manufacturers must comply with 21 CFR Part 803, and must have a process in place 

for reporting adverse events of which they become aware to FDA consistent with 21 
CFR Part 803. See FDA’s webpage “Medical Device Reporting (MDR): How to 
Report Medical Device Problems”12 for additional information concerning reporting 
requirements under 21 CFR Part 803 and procedures. 

 
C. Manufacturers will ensure that any records associated with this EUA are maintained 

until otherwise notified by FDA. Such records will be made available to FDA for 
inspection upon request. 

                                                            
12 FDA guidance, titled “Medical Device Reporting (MDR): How to Report Medical Device Problems” is available 
at https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-
device-problems.  

https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
https://www.fda.gov/medical-devices/medical-device-safety/medical-device-reporting-mdr-how-report-medical-device-problems
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D. Through a process of inventory control, manufacturers will maintain records of the 

entities to which they distribute the surgical masks and the numbers of each such 
product they distribute. 

 
E. Manufacturers will notify FDA of any authorized distributor(s) and/or authorized 

importers of the authorized surgical masks, including the name, address, and phone 
number of any authorized distributor(s) and authorized importer(s), and provide 
authorized distributor(s) and authorized importer(s) with a copy of this EUA and any 
updates. 

 
F. Manufacturers are authorized to make available additional information relating to the 

emergency use of the product that is consistent with, and does not exceed, the terms 
of this letter of authorization. 

 
G. Manufacturers of authorized surgical masks will submit, upon FDA’s request, new 

lots of the authorized surgical masks for testing by FDA or by another entity 
designated by FDA.  The manufacturers must not distribute any lot or shipment that 
fails testing, meaning the lot or shipment containing a lot that did not perform as 
expected based on the performance criteria in the Scope of Authorization (Section II). 
FDA will make the manufacturer aware of the testing results.  

 
Authorized Distributors and Authorized Importers 
 

H. Authorized Distributors and Authorized Importers must ensure that authorized 
surgical masks comply with condition A of this EUA. 
 

I. Through a process of inventory control, Authorized Distributors and Authorized 
Importers will maintain records of the entities to which they distribute the surgical 
masks and how many of each authorized product model they distribute or import, as 
applicable. 

 
J. Authorized Distributors and Authorized Importers will ensure that any records 

associated with this EUA are maintained until otherwise notified by FDA. Such 
records will be made available to FDA for inspection upon request. 

 
K. Authorized Distributors and Authorized Importers of authorized surgical masks will 

submit, upon FDA’s request, lots or shipments of the authorized surgical masks for 
testing by FDA or by another entity designated by FDA.  Authorized Distributors and 
Authorized Importers must not distribute any lot or shipment that fails testing, 
meaning the lot or shipment containing a lot that did not perform as expected based 
on the performance criteria in the Scope of Authorization (Section II). FDA will make 
the Authorized Distributor or Authorized Importer aware of the testing results.  
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Conditions Related to Advertising and Promotion  

L. All descriptive printed matter, including advertising and promotional materials, 
relating to the use of the authorized surgical mask shall be consistent with the labeling 
requirements listed in Section II and this section (Conditions of Authorization) of this 
EUA, and the applicable requirements set forth in the Act and FDA regulations. 

  
M. No descriptive printed matter, including advertising or promotional materials, relating 

to the use of the authorized surgical mask may represent or suggest that such product 
is safe or effective for the prevention or treatment of COVID-19. 

  
N. All descriptive printed matter, including advertising and promotional materials, 

relating to the use of the product shall clearly and conspicuously state that: 
 

• The product has not been FDA cleared or approved. 

• The product has been authorized by FDA under an EUA for use in healthcare 
settings by HCP as PPE to provide a physical barrier to fluids and particulate 
materials to prevent HCP exposure to respiratory droplets and large particles 
during surgical mask shortages resulting from the COVID-19 pandemic. 

• This product is authorized only for the duration of the declaration that 
circumstances exist justifying the authorization of the emergency use of 
medical devices, including alternative products used as medical devices, 
during the COVID-19 outbreak, under section 564(b)(1) of the Act, 21 U.S.C. 
§ 360bbb-3(b)(1) unless the authorization is terminated or revoked sooner. 

 
V. Duration of Authorization 
 
This EUA will be effective until the declaration that circumstances exist justifying this 
authorization is terminated under Section 564(b)(2) of the Act or the EUA is revoked under 
Section 564(g) of the Act. 
 
 
 
 
 
 
 

Sincerely, 
 
 
 

____________________________ 
RADM Denise M. Hinton 
Chief Scientist 
Food and Drug Administration 


