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District, School Administrative Unit #41 (“Hollis/Brookline”), to challenge Hollis/Brookline’s 

adoption of a policy requiring students to wear face masks or coverings while in school.   

PARTIES 

1. Plaintiff Maria Nardi Hubert is an individual who resides at 68 Hideaway Lane, 

Hollis, New Hampshire 03049. 

2. Plaintiff K.H. is an individual who resides at 68 Hideaway Lane, Hollis, New 

Hampshire 03049. 

3. Plaintiff Paul Bresciano is an individual who resides at 93 Mooar Hill Road, 

Hollis, New Hampshire 03049. 

4. Plaintiff Lisa Bresciano is an individual who resides at 93 Mooar Hill Road, 

Hollis, New Hampshire 03049. 

5. Plaintiff P.B. is an individual who resides at 93 Mooar Hill Road, Hollis, New 

Hampshire 03049. 

6. Plaintiff Jason Machado is an individual who resides at 72 Russell Hill Road, 

Brookline, New Hampshire 03033. 

7. Plaintiff Lindsay Machado is an individual who resides at 72 Russell Hill Road, 

Brookline, New Hampshire 03033. 

8. Plaintiff A.G. is an individual who resides at 72 Russell Hill Road, Brookline, 

New Hampshire 03033.  

9. Plaintiff T.M. is an individual who resides at 72 Russell Hill Road, Brookline, 

New Hampshire 03033. 

10. Plaintiff Werner Niebel is an individual who resides at 13 Milton Place, Hollis, 

New Hampshire 03049. 
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11. Plaintiff Heather Niebel is an individual who resides at 13 Milton Place, Hollis, 

New Hampshire 03049.  

12. Plaintiff A.N. is an individual who resides at 13 Milton Place, Hollis, New 

Hampshire 03049. 

13. Plaintiff E.N. is an individual who resides at 13 Milton Place, Hollis, New 

Hampshire 03049. 

14. Plaintiff S.N. is an individual who resides at 13 Milton Place, Hollis, New 

Hampshire 03049. 

15. Defendant Hollis/Brookline School District, School Administrative Unit #41, is a 

New Hampshire School District with a principal place of business located at 34 Lund Lane, 

Hollis, New Hampshire 03049. 

JURISDICTION AND VENUE 

16. This Court has subject matter jurisdiction over this Complaint pursuant to RSA 

491:7, RSA 491:22, and RSA 498:1.   

17. This Court has personal jurisdiction over Defendant because Defendant is located 

in New Hampshire, and Defendant’s conduct occurred in New Hampshire. 

18. Venue is appropriate in Hillsborough County pursuant to RSA 507:9 because the 

parties all reside in this county.   

FACTUAL ALLEGATIONS 

A. The Plaintiffs 

19. Ms. Nardi Hubert resides with her family in Hollis, New Hampshire.  Her child, 

K.H., is currently a junior at Hollis/Brookline High School and will be attending that school next 

year. 
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20. Mr. and Mrs. Bresciano reside with their family in Hollis, New Hampshire.  Their 

child, P.B., is currently a junior at Hollis/Brookline High School. 

21. Mr. and Mrs. Machado reside with their family in Brookline, New Hampshire.  

Their child, T.M., is currently a junior at Hollis/Brookline High School, and their other child, 

A.G. attends Hollis/Brookline Middle School and will be a freshman at Hollis/Brookline High 

School next year. 

22. Mr. and Mrs. Niebel reside with their family in Hollis, New Hampshire.  Their 

child, A.N., is currently a sophomore at Hollis/Brookline High School; their child, E.N. is in 

eighth grade at Hollis/Brookline Middle School; and their child, S.N., is in sixth grade at Hollis 

Upper Elementary School. 

B. The Impact of the Coronavirus on New Hampshire Schools 

23. In response to the Coronavirus, Governor Christopher T. Sununu declared a “state 

of emergency” for the entire state of New Hampshire and extended that declaration numerous 

times.  Under the emergency powers he has pursuant to that “state of emergency” declaration, 

Governor Sununu then issued a series of Emergency Orders to address the state’s response to the 

virus. 

24. Beginning on March 15, 2020, Governor Sununu issued several Emergency 

Orders directing public school districts in New Hampshire to transition to remote instruction for 

the remainder of the 2019-2020 school year.   

25. In May 2020, the New Hampshire Department of Education (“DOE) published a 

document titled “New Hampshire Grades K-12 Back-to-School Guidance.”2  In that document, 

DOE provided local school districts with “guidance . . . for the planned physical reopening of 

                                                 
2 https://www.covidguidance.nh.gov/sites/g/files/ehbemt381/files/inline-documents/sonh/k-12-back-to-school.pdf  

https://www.covidguidance.nh.gov/sites/g/files/ehbemt381/files/inline-documents/sonh/k-12-back-to-school.pdf
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New Hampshire’s K-12 schools.”  Among its purported “guidance,” DOE stated “[s]tudents 

should wear cloth face coverings in circumstances when physical distancing cannot be 

maintained,” but the “[u]ltimate determination of their use will be a local decision.” 

26. On August 13, 2020, Governor Sununu issued Emergency Order #64.  N.H. Emer. 

Order No. 64 (Aug. 13, 2020).  That Order directed New Hampshire schools to “retain the 

flexibility to provide traditional in-person instruction, distance learning, or hybrid instruction that 

encompasses aspects of both in-person and distance learning in order to respond to COVID-19 

threats in their individual communities.”  Id. ¶ 3. 

C. Hollis/Brookline School District Re-opens and Requires Students to Wear Face 
Masks or Coverings 

27. The Hollis/Brookline School District re-opened on September 9, 2020, and 

provided families with the choice of either sending students to school for in-person instruction or 

enrolling students in remote instruction.   

28. The District required students who returned to school for in-person instruction to 

wear face masks or coverings approved by school administrators.  This requirement included 

wearing face masks or coverings when riding the bus, entering/exiting buildings, arriving 

to/leaving a classroom, engaging in small group classroom activities, walking in the hallways 

and other common areas, and whenever asked to do so by a District employee.  It also included 

wearing face masks or coverings when engaged in any physical activity. 

29. On February 19, 2021, Governor Sununu issued Emergency Order #85.  N.H. 

Emer. Order No. 85 (Feb. 19, 2021).  That Order directed New Hampshire schools to “provide in 

person instruction for at least two days per week for any student who wishes to elect such an 

option” by March 8, 2021.  Id. ¶¶ 3, 7. 
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30. The District plans to maintain its face mask requirement in place for the 2021-

2022 school year. 

D. The Coronavirus Has Had No Impact on Children in New Hampshire 

31. Despite the measures above, the Coronavirus has had virtually no impact on 

children in New Hampshire. 

32. As of May 19, 2021, the number of current Coronavirus-related hospitalizations 

in New Hampshire was just 50 against 1,104 current cases, producing a current hospitalization 

rate of just 4.52%.  As of May 16, 2021, there was just one new death.  The seven-day average 

for new deaths per day is 1.1: 

 

33. The seven-day average for new cases per day was just over 145: 
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34. COVID-19 has been highly selective in those among the population to whom it 

poses the most risk: Over 95% Coronavirus-related deaths have occurred in individuals above 

the age of 60, and approximately 62% of those deaths occurred in individuals above the age of 

80: 
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35. Indeed, approximately 80% of deaths attributed to COVID-19 in New Hampshire 

were in nursing homes or long-term care facilities: 

 

36. Regardless, a presentation at Johns Hopkins University in December 2020 stated 

COVID-19 “had no effect on the percentage of deaths of older people,” and that the virus “has 

also not increased the total number of deaths” in comparison to historical data.3 

37. Children and healthy adults under 60 have not been at risk with this virus.  

COVID-19 presents a statistically insignificant threat to the health of children, young adults, and 

healthy adults of middle and even slightly advanced age.   

                                                 
3 https://campusreform.org/?id=16463  

https://campusreform.org/?id=16463
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38. Indeed, COVID-19 spread is so exceedingly rare in asymptomatic persons as to 

have virtually no impact in the grand scheme of available data on the virus.4 

39. There is no “state of emergency” in New Hampshire concerning COVID-19, nor 

is there any threat to children or healthy adults from the virus. 

E. Face Masks Do Not Prevent the Spread of COVID-19 

40. In a “60 Minutes” interview on March 8, 2020,5 Dr. Anthony Fauci, an American 

physician-scientist and immunologist who serves as the Director of the United States National 

Institute of Allergy and Infectious Diseases and the chief medical advisor to the President of the 

United States, stated Americans should not wear masks: “There’s no reason to be walking 

around with a mask.” 

41. In that same interview, Fauci said: “While masks may block some droplets, they 

do not provide the level of protection people think they do.  Wearing a mask may also have 

unintended consequences: People who wear masks tend to touch their face more often to adjust 

them, which can spread germs from their hands.” 

42. Fauci was not the only government official downplaying masks.  On February 27, 

2020, during a congressional hearing,6 Dr. Robert Redfield, then-director of the Centers for 

Disease Control and Prevention (“CDC”), responded, “No,” when asked if Americans should 

wear face masks to prevent the spread of COVID-19.  Two days later, on February 29, 2020, 

then-U.S. Surgeon General Dr. Jerome Adams tweeted, “They [face masks] are NOT effective in 

preventing [the] general public from catching coronavirus.”7 

                                                 
4 https://www.aier.org/article/asymptomatic-spread-revisited/  
5 https://www.cbsnews.com/news/preventing-coronavirus-facemask-60-minutes-2020-03-08/  
6 https://www.c-span.org/video/?469566-1/house-hearing-coronavirus-response  
7 https://www.kcrg.com/content/news/US-Surgeon-General-face-masks-are-not-effective-in-preventing-spread-of-
COVID-19-568391361.html  

https://www.aier.org/article/asymptomatic-spread-revisited/
https://www.cbsnews.com/news/preventing-coronavirus-facemask-60-minutes-2020-03-08/
https://www.c-span.org/video/?469566-1/house-hearing-coronavirus-response
https://www.kcrg.com/content/news/US-Surgeon-General-face-masks-are-not-effective-in-preventing-spread-of-COVID-19-568391361.html
https://www.kcrg.com/content/news/US-Surgeon-General-face-masks-are-not-effective-in-preventing-spread-of-COVID-19-568391361.html
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43. Since then, for some unknown reason, many infectious disease experts adopted 

the opposite position and recommended citizens should wear face masks to prevent the spread of 

COVID-19. 

44. Those experts were wrong: A Danish study released in November 2020 suggested 

face masks did not significantly protect mask wearers from contracting COVID-19 compared to 

those without masks.8 

45. According to a recent study by Stanford University, “Facemasks in the COVID-

19 era: A health hypothesis,”9 face masks (other than N95 masks) do not prevent the spread of 

COVID-19: “The physical properties of medical and non-medical facemasks suggest that 

facemasks are ineffective to block viral particles due to their difference in scales.  According to 

the current knowledge, the virus SARS-CoV-2 has a diameter of 60 nm to 140 nm [nanometers 

(billionth of a meter)], while medical and non-medical facemasks’ thread diameter ranges from 

55 µm to 440 µm [micrometers (one millionth of a meter), which is more than 1000 times larger.  

Due to the difference in sizes between SARS-CoV-2 diameter and facemasks thread diameter 

(the virus is 1000 times smaller), SARS-CoV-2 can easily pass through any facemask.”10   

46. The study continues: “Clinical scientific evidence challenges further the efficacy 

of facemasks to block human-to-human transmission or infectivity.  A randomized controlled 

trial (RCT) of 246 participants [123 (50%) symptomatic)] who were allocated to either wearing 

or not wearing surgical facemask, assessing viruses transmission including coronavirus.  The 

results of this study showed that among symptomatic individuals (those with fever, cough, sore 

                                                 
8 https://www.msn.com/en-us/health/medical/first-randomized-control-trial-shows-face-masks-did-not-reduce-
coronavirus-infections-with-statistical-significance/ar-BB1b8zo2  
9 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7680614/  
10 After drawing enormous attention, this study was retracted on May 12, 2021, and labeled “disruptive.”  See 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8114149/  

https://www.msn.com/en-us/health/medical/first-randomized-control-trial-shows-face-masks-did-not-reduce-coronavirus-infections-with-statistical-significance/ar-BB1b8zo2
https://www.msn.com/en-us/health/medical/first-randomized-control-trial-shows-face-masks-did-not-reduce-coronavirus-infections-with-statistical-significance/ar-BB1b8zo2
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7680614/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8114149/
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throat, runny nose ect…) there was no difference between wearing and not wearing facemask for 

coronavirus droplets transmission of particles of >5 µm.  Among asymptomatic individuals, 

there was no droplets or aerosols coronavirus detected from any participant with or without the 

mask, suggesting that asymptomatic individuals do not transmit or infect other people.”  

47. The study cites several other randomized control trials that concur with the fact 

that face masks do not prevent transmission of COVID-19. 

48. The study also concludes face masks actually cause adverse health effects: 

“Wearing facemask mechanically restricts breathing by increasing the resistance of air 

movement during both inhalation and exhalation process.  Although, intermittent (several 

times a week) and repetitive (10–15 breaths for 2–4 sets) increase in respiration resistance may 

be adaptive for strengthening respiratory muscles, prolonged and continues effect of wearing 

facemask is maladaptive and could be detrimental for health.  In normal conditions at the sea 

level, air contains 20.93% O2 and 0.03% CO2, providing partial pressures of 100 mmHg and 

40 mmHg for these gases in the arterial blood, respectively.  These gas concentrations 

significantly altered when breathing occurs through facemask.  A trapped air remaining between 

the mouth, nose and the facemask is rebreathed repeatedly in and out of the body, containing low 

O2 and high CO2 concentrations, causing hypoxemia and hypercapnia.  Severe hypoxemia may 

also provoke cardiopulmonary and neurological complications and is considered an important 

clinical sign in cardiopulmonary medicine.  Low oxygen content in the arterial blood can cause 

myocardial ischemia, serious arrhythmias, right or left ventricular dysfunction, dizziness, 

hypotension, syncope and pulmonary hypertension.  Chronic low-grade hypoxemia and 

hypercapnia as result of using facemask can cause exacerbation of existing cardiopulmonary, 

metabolic, vascular and neurological conditions. 
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49. The science is, thus, clear: Face masks do not prevent the spread of COVID-19, 

and wearing one does more harm than good. 

50. Indeed, of the U.S. states with the most deaths per million, the top four states on 

that list (New Jersey, New York, Massachusetts, and Rhode Island), and nine of the top 10, 

either enacted a state-wide mask mandate or had large portions of their jurisdictions under 

municipal or local mask mandates:11 

 

States that have lifted mask mandates or that never enacted mask mandates have not seen an 

increase in COVID-19 cases or deaths: For example, states such as Texas and Florida, which 

never enacted state-wide mask mandates, ranked 23rd and 27th, respectively, on the same list 

above: 

 

                                                 
11 https://www.worldometers.info/coronavirus/country/us/  

https://www.worldometers.info/coronavirus/country/us/
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Remarkably, Florida (no mask mandate) has just over half the total deaths (36,287) that New 

York (mask mandate) has suffered (53,332), despite having similar populations.   

51. The effectiveness of cloth masks is even lower than that of medical masks and 

respirators.12 

52. People who are fully vaccinated have even less of a reason to wear a mask: 0.04% 

of all vaccinated people contracted COVID-19 during a Pfizer trial.13 

53. Masks are worthless, aside from their performative relief it provides certain 

people.  They are no more than a “psychological crutch.”14 

F. New Hampshire Law Prohibits Schools From Requiring Restraints on Children that 
Restrict Their Breathing 

54. RSA 126-U:4 states: 

No school or facility shall use or threaten to use any of the following 
restraint and behavior control techniques:  
 
I. Any physical restraint or containment technique that:  
 

(a) Obstructs a child’s respiratory airway or impairs the child’s 
breathing or respiratory capacity or restricts the movement 
required for normal breathing;  
 
(b) Places pressure or weight on, or causes the compression of, the 
chest, lungs, sternum, diaphragm, back, or abdomen of a child;  
 
(c) Obstructs the circulation of blood;  
 
(d) Involves pushing on or into the child's mouth, nose, eyes, or 
any part of the face or involves covering the face or body with 
anything, including soft objects such as pillows, blankets, or 
washcloths; or  
 
(e) Endangers a child’s life or significantly exacerbates a child's 
medical condition. 

                                                 
12 https://wwwnc.cdc.gov/eid/article/26/10/20-0948_article  
13 https://www.livescience.com/covid-19-vaccine-efficacy-explained.html  
14 https://www.nejm.org/doi/full/10.1056/NEJMp2006372?query=TOC  

https://wwwnc.cdc.gov/eid/article/26/10/20-0948_article
https://www.livescience.com/covid-19-vaccine-efficacy-explained.html
https://www.nejm.org/doi/full/10.1056/NEJMp2006372?query=TOC
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(Emphasis added.) 

55. “Restraint” is defined as “bodily physical restriction, mechanical devices, or any 

device that immobilizes a person or restricts the freedom of movement of the torso, head, arms, 

or legs.  It includes mechanical restraint, physical restraint, and medication restraint used to 

control behavior in an emergency or any involuntary medication.  RSA 126-U:1, IV.   

56. “Mechanical restraint” is defined as “when a physical device or devices are used 

to restrict the movement of a child or the movement or normal function of a portion of his or her 

body.”  RSA 126-U:1, IV(b). 

57. “Physical restraint” is defined as “when a manual method is used to restrict a 

child’s freedom of movement or normal access to his or her body.”  RSA 126-U:1, IV(c).   

58. There is no question requiring children to wear face masks or covering contradicts 

one or more of the prohibitions contained in RSA 126-U:4.  Wearing a mask requires a child to 

cover his or her face with certain material (whether a surgical mask or a cloth mask).  There is 

also no question that wearing a mask mechanically restricts a child’s breathing by increasing the 

resistance of air movement during the child’s inhalation and exhalation process, and restricts the 

normal function of their bodies (breathing).  These restrictions can cause numerous physiological 

and psychological effects, as well as long-term health consequences. 

G. The Impact of the School District’s Face Mask Requirement on the Plaintiffs’ 
Children 

59. Plaintiffs’ children all attend school in the Hollis-Brookline School District and, 

thus, are required to wear masks while riding the bus, attending school, or participating in any 

extra-curricular activities.   

60. Wearing a mask generally restricts Plaintiffs’ children’s breathing: as described 

above, it restricts their oxygen levels and increases their carbon dioxide levels.  This problem has 
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caused them to be afraid, suffer anxiety, and experience headaches.  These issues, in turn, make 

it difficult and uncomfortable for them to participate meaningfully in in-person instruction.   

61. For example, Ms. Hubert’s son, K.H., has not performed well in school this year 

because of the District’s mask requirement: He often cannot participate in in-person instruction 

in his classmates’ traditional classroom because he has troubling breathing while wearing a 

mask; when this occurs, he participates via Zoom in a separate para-educator’s classroom that 

does not require masks.  These complications have left K.H. demoralized and lacking interest in 

school.   

62. K.H. also wanted to play volleyball this spring, but he decided against it because 

the school required its athletes to wear face masks while playing sports.  He also plans not to 

play next year because of the requirement that he wear a mask. 

63. The Machados’ children have learning- and focus-related issues, experience 

anxiety on a normal basis, and have difficulty breathing without a face mask.  Being forced to 

wear a face mask while in school further complicates these issues: it distracts them because they 

must constantly fix or adjust their masks while in class, and it poses additional challenges for 

their breathing.   

64. When the Niebels’ children returned to school, the District did not allow them to 

randomly sip on water or eat snacks because they had to remove their masks in order to do so.  

They were allowed to drink water or eat snacks only during “mask breaks.”  While the District 

has appeared to relax this practice (depending on the teacher), it is still in place and remains a 

problem for the children.  A teacher assistant at one of the children’s schools purposely roams 

the hallways and classrooms looking for students who are not wearing their masks properly: she 



16 
 

routinely pulls her own mask down to yell at students who are not adhering to the mask 

requirement.15   

65. The Niebels’ children find it difficult to breathe while wearing face masks, 

particularly now that the weather has become warmer.  They frequently go home from school at 

the end of the day with headaches due to their difficulty breathing while wearing masks.  

66. The Niebels’ oldest two children, A.N. and E.N., have had breakouts of acne on 

their face in the area where they wear face masks while in school. 

67. The Niebels’ youngest child, S.N., has developed a bright red rash on his face in 

the area where he wears a face mask while in school. 

68. S.N. has also reported that Hollis Upper Elementary School requires students to 

wear face masks outside even when students are socially-distanced from one another.  To 

complicate matters, S.N. has chronic asthma.  Thus, wearing a mask makes it even more difficult 

for him to breathe, particularly now that the weather has become warmer.  His breathing 

problems have been further exacerbated by school teachers who refuse to use fans in the 

classrooms because they are afraid of spreading COVID-19 germs.   

69. Plaintiffs have communicated their concerns and these issues to the District, but 

the District has refused to end its face mask requirement. 

CLAIMS 

COUNT I 
(Declaratory Judgment) 

(Plaintiffs v. Hollis/Brookline School District) 
(Face Mask Requirement Violates RSA 126-U:4) 

 
70. Plaintiffs repeat and incorporate by reference the allegations of the paragraphs 

above as if fully stated herein. 
                                                 
15 Whether her behavior reflects a double standard is a question for another day. 
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71. There is a genuine and bona fide dispute and an actual controversy and 

disagreement between Plaintiffs and the District regarding whether the District’s face mask 

requirement violates RSA 126-U:4. 

72. As described above, the face mask requirement requires a child to cover his or her 

face with certain material (whether a surgical mask or a cloth mask); restricts a child’s breathing; 

and restricts the normal function of their bodies (breathing). 

73. Pursuant to the RSA 491:22, Plaintiffs request, in good faith, that this Court 

declare that the District’s face mask requirement, including any extension or implementation of 

that requirement for future school years, violates RSA 126-U:4, and is, therefore, void. 

COUNT II 
(Injunctive Relief) 

(Plaintiffs v. Hollis/Brookline School District) 
 

74. Plaintiffs repeat and incorporate by reference the allegations of the paragraphs 

above as if fully stated herein. 

75. Plaintiffs will likely succeed on the merits because the District’s face mask 

requirement violates RSA 126-U:4. 

76. As a result of this requirement, Plaintiffs will continue to suffer irreparable harm. 

77. Plaintiffs have no adequate remedy at law to redress the harm threatened by the 

continuation of these orders.    

78. The public interest favors the protection of children. 

79. Plaintiffs are, therefore, entitled to an injunction prohibiting the District from 

continuing its face mask requirement. 
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REQUEST FOR RELIEF 
 

WHEREFORE, Plaintiffs respectfully request that the Court: 

A. Declare the District’s face mask requirement violates RSA 126-U:4; 

B. Enjoin the enforcement of the District’s face mask requirement; 

C. Enter judgment in favor of Plaintiffs on all counts; 

D. Award Plaintiffs their attorney’s fees and costs; and 

E. Award such other relief as is just and equitable. 

Respectfully submitted, 

MARIA NARDI HUBERT,  
individually, and on behalf of 
K.H., her child, 
 
PAUL and LISA BRESCIANO, 
individually, and on behalf of 
P.B., their child, 
 
JASON and LINDSAY MACHADO, 
individually, and on behalf of 
A.G. and T.M., their children, 
 
WERNER and HEATHER NIEBEL, 
individually, and on behalf of 
A.N., E.N., and S.N., their children, 

 
By Their Attorneys, 

 
FOJO LAW, P.L.L.C. 

 
 
 
Dated:  May 25, 2021     /s/Robert M. Fojo    

Robert M. Fojo, Esq. (#19792) 
264 South River Road, Suite 464 
Bedford, NH 03110 
(603) 473-4694 
rfojo@FojoLaw.com 
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VERIFICATION 

 I, Heather Niebel, certify that the foregoing facts are true and correct to the best of my 

knowledge and belief. 

 

             

Heather Niebel 

 

STATE OF NEW HAMPSHIRE 

COUNTY OF ___________ 

 The foregoing instrument was acknowledged before me this _____ day of May, 2021, by 

Heather Niebel. 

 

             

(Seal)       Signature of Notary Public 

Print, Type/Stamp Name of Notary 

Personally known: _________ 

OR Produced Identification: _________ 

Type of Identification Produced: _________ 

 

 

 

 

 
 

Heather Niebel

Hillsborough

Florida

24th

This instrument has been acknowledged by means of online notarization.

Caneila Ford

DRIVER LICENSE

Notarized online using audio-video communication




